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Overview

 Why Is This Important?

« Analysis of AEP v. CT

* Analysis of NC v. TVA

« Implications of These Decisions
* Questions?
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The Truth
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Why Should | Care?

McGuireWoods LLP | 5
CONFIDENTIAL



« “An offense against, or interference with the exercise of rights
common to the public.”

bhe ENOLUTIoN of

O ME CoULD st

P'I.l;LhGl.ﬂ(;,E WIRE B LBWINER WD

FILE h HUSRNCE i3
LRSI :
jan

\
\

McGuireWoods LLP | 6
CONFIDENTIAL

e R L e



http://imgsrv.gocomics.com/dim/?fh=a019f4345ada0f58d72a03ce990cc03f&w=900.0

Public Nuisance
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"IF THE 'PUBLIC NUISANCE' CHARGE 1&
VROPPEY, YOUR HONOR, MY CLIENT
WILL PLEAD GUILTY TO 'PESKINESS.
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Possibility of Big Money
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End-Around
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AEP v. Connecticut
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CTv. AEP

Procedural History

* In 2004, eight states (CA, CT, IA, NJ, NY, RI, VT, and
WI) and New York City sued five electric utility
companies in federal district court in NY

« Plaintiffs sued on own behalf to protect state-owned
property (such as hardwood forests in NY state)

* Also sued as parens patriae on behalf of their citizens
and residents to protect public health and well-being
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Overview of AEP v. CT

« Paragraph 3 of AEP Complaint: “The threatened injuries
to the plaintiffs [] from continued global warming include:

— Increased heat deaths due to intensified heat waves;
— Increased smog leading to increases in asthma,;

— beach erosion and salinization of water supplies;

— accelerated sea level rise;

— Reduction of snowpacks in CA (critical source of water)
— Lowered Great Lakes water levels;

— More droughts and floods

— Widespread loss of species and biodiversity, including
the disappearance of forests from the northern U.S.
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CTv. AEP

Trial court decision

« Trial court dismissed on political question grounds

* One situation judicially recognized as pointing to a
political question, hence dismissal of the action, is
“the impossibility of deciding [the case] without an
Initial policy determination of a kind clearly for
nonjudicial discretion.” Baker, 369 U.S. at 217.

« Court said this situation perfectly fit the CT v. AEP
case because it touched on so many areas of
national and international policy.

« As apolitical guestion, the court believed the
climate change issue to be for the leqgislature, not
the courts, to resolve.
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CTv. AEP

Second Circuit decision

139 page decision reversing trial court
Rejected application of political question doctrine
Found that Plaintiffs did have standing

Found that Plaintiffs did state viable claims under
federal common law of nuisance

Found that Plaintiffs’ claims were not displaced or
preempted at this time
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The Supreme Court Decision

McGuireWoods LLP | 16
CONFIDENTIAL



The Result
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Misperception

McGuireWoods LLP | 18
CONFIDENTIAL



McGuireWoods LLP | 19
CONFIDENTIAL



Misperception

« WSJ: “Yet this is a fundamentally political question, one the
Constitution reserves to Congress and the executive, as Justice
Ruth Ginsburg wrote for the 8-0 majority.”

« WSJ: “The Court dismissed the case under the ‘political
question doctrine’ . ...”

« WSJ: “The Supreme Court blocked six states from suing power-
plant operators over GHG emissions, ruling unanimously
Monday that pending federal regulation under the Clean Air Act
pre-empts the case.”

« WSJ: “But the justices split 4-4 on related legal questions,
leaving open the possibility that states could revive their
action if the Obama administration fails to issue a final
emissions rule by May 2012.”
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Displacement

McGuireWoods LLP | 21
CONFIDENTIAL



Displacement - Holding

 “We hold that the Clean Air Act and the EPA actions
It authorizes displace any federal common law right
to seek abatement of carbon-dioxide emissions from
fossil-fueled fired power plants.”
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Displacement

« “The critical point is that Congress delegated to EPA
the decision whether and how to regulate carbon-
dioxide emissions from power plants; the delegation
Is what displaces federal common law.”
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Standing and Political Question
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Standing and Political Question

* “Four members of the Court would hold that at least
some plaintiffs have Article Ill standing under
Massachusetts, which permitted a State to challenge
EPA’s refusal to regulate greenhouse gas emissions,
and further, that no other threshold obstacle bars
review. Four members of the Court, adhering to a
dissenting opinion in Massachusetts or regarding that
decision as distinguishable, would hold that none of
the plaintiffs have Article lll standing. We therefore
affirm, by an equally divided Court, the Second
Circuit’s exercise of jurisdiction and proceed to
the merits.”
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CT v. AEP

Standing

« Second Circuit found that future injury allegations
such as rising sea levels are proper because they
are “imminent” threats

« Court agreed that effects alleged by Plaintiffs are
“certain to occur” and are “certainly impending”

« “The risk of catastrophic harm though remote is
nevertheless real.”

« Court also found that Plaintiffs have sufficiently
alleged that their injuries are “fairly traceable” to the
actions of Defendants and that there is a substantial
likelihood that Defendants’ conduct caused
Plaintiffs’ harm
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CT v. AEP

Political Question

« Second Circuit stated that “the Pltfs do not ask [us] to
fashion a comprehensive and far-reaching solution to
global climate change, a task that arguably falls

within the purview of the political branches.”
It concluded that the fact that “Plaintiffs’ injuries 37
Do

part of a worldwide problem does not mean
Defendants’ contribution to that problem cannot

be addressed through principled adjudication.” 7
<D

2> 2
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State of North Carolina v. TVA
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Trial Court Decision

« State of North Carolina v. TVA, 593 F. Supp.2d 812
(W.D. N.C. 2009)

— Finding that power plant emissions contributed to:

* significant negative impacts on human health, including
premature mortality and increased asthma;

 Numerous social and economic harms;
« Harm to the environment;
« Significant effects on visibility.
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Trial Court Decision

« Declared air emissions to be a public nuisance despite
compliance with all applicable state and federal
regulations and ordered TVA to install enhanced pollution
controls at a cost of $1 billion

« Held that TVA’s power had a high social utility but that it
was outweighed by “the vast extent of the harms caused
In North Carolina by the secondary pollutants emitted by
these plants . . . .”
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Significance:

Extremely attenuated causation
links t0 establish standing

 Causation link in State of NC v. TVA:

— pollutants at issue were secondary pollutants. These
secondary pollutants were not emitted by the TVA but were
formed when the primary pollutants underwent chemical
changes.

— These secondary pollutants in turn then allegedly contributed
to acid deposition,

— Which in turn made the soil more acidic,

— Which in turn made naturally-occurring toxic aluminum more
prevalent in the environment,

— Which in turn damaged local vegetation.

McGuireWoods LLP | 31
CONFIDENTIAL



Significance:

End-Run

— “Although the administrative route has certainly borne
some interesting fruit, it has not thus far resulted in the
reduction of emissions from upwind, out-of-state sources
that NC is ultimately seeking.”
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Significance:

Quick Results

« State of NC in that suit was able to achieve its goal of
reducing emissions a lot quicker and more efficiently
by filing a public nuisance suit than it would have
been able to accomplish anything through lobbying.

« Time it took State of NC v. TVA from end of MTD
stage to final judgment: Less than a vear.
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Significance:

Expansion of Public Nuisance

 Distance

— Public nuisance has traditionally been measured distance-wise in

yards; TVA in State of NC case was held liable for emissions 100
miles away

— Defendants in CT v. AEP are being sued for emissions much
further away than that.

 Contribution

— TVA in State of NC was held liable for a very small percentage of
total amount of pollutants in state

— Defendants in CT v. AEP are only responsible for 2.5% of global
GHG emissions at most
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Fourth Circuit Decision
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Fourth Circuit Decision
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Fourth Circuit Decision

McGuireWoods LLP | 37
CONFIDENTIAL



Fourth Circuit Decision
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Fourth Circuit Decision
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What Are the Implications of These Decisions?
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#1

« Narrow Ruling A Disappointment for Corporate
Defendants
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* “In light of our holding that the Clean Air Act
displaces federal common law, the availability vel non
of a state lawsuit depends, inter alia, on the
preemptive effect of the federal Act. None of the
parties have briefed preemption or otherwise
addressed the availlability of a claim under state
nuisance law.” Therefore, the Court stated that it
would “leave the matter open for consideration on
remand.”
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 Decision Leaves The Door Open for More Climate
Change Litigation
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« Strengthening of the Preemption Defense
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# 4

« Weakening of Standing and Political Question
Defenses
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#5

« Empowerment of the EPA
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« “ltis altogether fitting that Congress designated an
expert agency, here, EPA, as best suited to serve as
primary regulator of greenhouse gas emissions.”

« “The expert agency is surely better equipped to

do the job than individual district judges iIssuing
ad hoc, case-by-case injunctions.”

« “Federal judges lack the scientific, economic, and
technological resources an agency can utilize in
coping with issues of this order.”
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# 0

« The Death of Federal Common Law In
Environmental Litigation
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# 7

* No More End-Arounds The Leqgislative and
Executive Branches
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# 8

« Severe Blow to Public Nuisance Tort
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#9

« Boost for Leqgislative Authorization Defense
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# 10

 Prelude to Future Fight?
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The Future
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Questions or Comments?

900 Lawyers | 19 Offices

www.mcguirewoods.com

© 2011 McGuireWoods LLP
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A FRESH LOOK AT MINNESOTA'S
RENEWABLE ENERGY STANDARD
AND CONSERVATION
IMPROVEMENT PROGRAM

Peter J. Nelson, J.D. August 11, 2011






Qutline
B [

O Overview of Minnesota’s RES and CIP
O Impact of MN’s RES

O Impact of MN’s CIP

O Other perspectives on costs/benefits

O The need for more meaningful and actionable
cost /benefit information

O Conclusion: Why we must care about the cost
impact of Minnesota’s green energy policies



- Overview of Minnesota’s RES and CIP



MN'’s Renewable Energy Standard
N
RES Requirements

O Electric utilities must generate or purchase 25
percent of their electricity by 2025. Xcel must
generate 30 percent by 2020. (Minn. stat. 2168.1691)

2012 12% 2010 15%
2016 17% 2012 18%
2020 20% 2016 25%

2025 25% 2020 30%



MN'’s Renewable Energy Standard
B

How MN'’s RES compares to other states

O 29 states plus D.C. have an RES.
O MN'’s RES is possibly the most stringent in the nation.

The required percentage is higher than nearly every state.

Fewer energy technologies qualify as renewable under MN’s standard in
comparison to some states. For instance, large hydro (WI, M, IL), energy
efficiency, geothermal, and combined heat and power do not qualify under

MN’s RES.

MN'’s RES applies to all utilities. Many states—e.g., |A, IL, MO, MT, OH, IA, PA
and IN—exempt cooperatives and municipals.

MN does not have an effective cost cap to exempt utilities from compliance if
the cost of the mandate runs too high.

= CO and IL cap costs at 2 percent and 2.015 percent respectively.

= CA and NY cap costs to the money available in their renewable energy funds.



MN'’s Renewable Energy Standard
S

Utilit 2009 Minnesota Unretired RES + 2010 | REC Balance as %
y Generation (MWh) | YTD RECs (MWh) of 2009 Generation

Estimate of 2010 RES Compliance

Basin Electric

Central MN Municipal Power Agency (CMMPA)

Dairyland Power Cooperative

East River Power Cooperative

Great River Energy

Heartland Power District

Interstate Power & Light

L&O Power Cooperative

Minnesota Municipal Power Agency (MMPA)
Minnesota Power

Minnkota Power Cooperative

Missouri River Energy Services (MRES)
Otter Tail Power Company

Southern MN Municipal Power Agency
Xcel Energy

Total

348,345
272,980
797,439
354,758
10,827,753
496,686
834,609
253,654
1,290,712
6,417,331
1,870,797
1,019,479
2,135,195
2,835,655
31,060,532
60,815,925

600,401
53,372
110,231
See Basin*
1,694,982
55,121
80,909
See Basin*
412,862
2,137,718
233,322
135,686
965,724
452,004
5,297,796
12,860,128

Source: Minnesota Office of Energy Security, Progress on Compliance by Electric Utilities with the
Minnesota Renewable Energy Objective and the Renewable Energy Standard, January 7, 2011.

63%*
20%

14%

See Basin*
16%

11%

10%

See Basin*
32%

33%

12%

13%

45%

16%

19%

21%



MN'’s Conservation Improvement Program
-]

O Requirements

O Spending mandate

= MN electric utilities must spend 1.5 percent of their revenues
on their CIP. Xcel must meet a higher standard of 2 percent.

= Natural gas utilities must spend 0.5 percent of revenue.

O Energy savings goal

= MN vutilities must set an energy savings goal for their CIP
equal to 1.5 percent of retail sales per year.

= Utilities are not required to meet the goal if the OES
determines that it is not cost effective.

Minn. Stat. 216.241



MN'’s Conservation Improvement Program

]
How MN Compares to other states

O Minnesota is the only Midwestern state with a
spending requirement.

O 26 states have some type of energy savings goal.

O According to the American Council for an Energy —
Efficient Economy, MN has the most aggressive
energy efficiency program in the Midwest and the
eighth most aggressive in the nation.



- Impact of MN’s RES



Impact of MN’s RES

O By design, MN’s RES will raise the cost of producing electricity
O According to the Congressional Budget Office:

“Either an RES or a CES would raise the overall cost of producing
electricity in the United States. Without such a standard, generators in
competitive electricity markets would choose the mix of sources that
maximized their profits, and in regulated markets, regulators would tend
to require a mix that minimized the cost of electricity production. An RES
or CES would induce them to alter that mix and produce electricity in a
more costly manner.”

Congressional Budget Office, The Effects of Renewable or Clean
Electricity Standards, July 2011



Impact of MN’s RES

O Economic impact of an aggressive statewide RES would
be larger than an evenly applied federal RES.

O A statewide RES limits the cost increase to within the
state, which makes the state’s energy rates less
competitive, and, thereby, makes the entire state less
competitive.

O Under a federal RES, MN might gain a competitive
advantage due to our in-state wind resources.



Impact of MN’s RES
N

The evidence linking MN’s RES with higher costs

O The average price of electricity in all states with an RES is 40.5 percent
higher than the average price in states without an RES. (Institute for Energy
Research, Energy Regulation in the States: A Wake-up Call, Appendix 1.)

O The price of electricity in MN is slightly higher than the average price in
states without an RES. Between 1990 and 2009, MN moved from the 9™
lowest electricity rate in the nation to the 20™ lowest. (EIA.)

O Utilities cite cost as a major obstacle to meeting renewable mandates in RES
compliance reports.

O Rural electrical cooperatives blame green energy mandates for sharp
increases in electricity rates.

O Investor-owned utilities identify the RES as part of the need for a rate
increase in recent requests.

O Utilities are raising surcharges on customers for their investments in
renewable energy.



Impact of MN’s RES

Wind and Wholesale Electricity Prices by Region: 2007-2010 Projects Only

Source: U.S. Department of Energy, 2010 Wind Technologies Market Report, June 2011.



Impact of MN’s RES

Installed Wind Power Project Costs over Time

Source: U.S. Department of Energy, 2010 Wind Technologies Market Report, June 2011.



Impact of MN’s RES
N

RES Impact on carbon emissions may be less than expected

O Two recent studies from Bentek Energy question whether adding
wind to the electricity grid causes substantial reductions in carbon
emissions.

O “The use of wind energy by Public Service Company of Colorado has
resulted in increased levels of SO2, NOx and CO2 from coal plants in
the non-attainment area. Wind-induced coal cycling in the Electric
Reliability Council of Texas has resulted in increased SO2 and NOX,
with only minimal savings of CO2.” Bentek Energy, How Less Became
More (April 16, 2010).

O “This study, the first to systematically assess emission reduction
performance based on actual generation and emissions data across
a variety of regions, reveals that actual CO2 reductions through
wind generation are either so small as to be insignificant or too
expensive to be practical.” Bentek Energy, The Wind Power
Paradox (July 19, 2011).



Impact of MN’s RES

Emissions Savings per MWh of Wind; Cost of Saving 1 Ton of CO2 per Region

CO2

ERCOT (Texas)

BPA (Pacific NW Region) 0.1 0.2
CAISO (California) 0.0 0.1
MISO (Midwest) 4.9 2.0
U.S. Avg 2.2 1.1
AWEA 5.7 2.3

Note: Cost of saving 1 ton of COZ2 is valued on the federal government
tax credit that is provided for each MW of wind generate.
Source: Bentek Energy, The Wind Power Paradox (July 19, 2011).

0.1
0.3
1.0
0.6
0.8

$420
$114
$33
$56
$42



- Impact of MN’s CIP



Impact of MN’s CIP

O One goal of the CIP is to reduce costs by requiring
cost-effective energy efficiency investments. This is
considered necessary regulatory tool to counter a
utility’s incentive to sell ever greater amounts of
electricity. As such, it’s a classic example of a
regulatory tool aimed at fixing a “market failure.”

O However, the cost impact of MN'’s CIP is unclear.



Impact of MN’s CIP
N

The evidence linking MN’s CIP with higher costs

O Utilities are spending more money on their CIPs. |IOU spending
on their CIPs is estimated to rise from $50.2 million in 2005 to
$97.6 million in 201 2.

O Utilities waste money on energy efficiency programs that
are not cost effective.

O Minnesota is not reducing energy consumption relative to
other states.

O Minnesota’s ranking for electricity sales per residential customer
remained unchanged between 1990 and 2009.

O Minnesota’s ranking for electricity sales per commercial and
industrial customer actually fell from 32 in 1990 to 43 in 2009.



Impact of MN’s CIP

Electric CIP Spending, Energy Savings, and CO2 Savings, 2009

Dollars per | CO2 Savings | Dollars per ton
Spending kWh Savings | kWh Saved (tons) of CO2 Saved

Investor-Owned

Utilities $69,653,223 439,449,001 $0.16 400,558 $173.89
Cooperative CIP ¢ 0514179 123,406,522 $0.49 112,485 $537.98
Aggregators
T TRl (Gl $10,851,915 61,472,442 $0.18 56,032 $193.67
Aggregators
Other
. $433,708 4,361,754 $0.10 3,976 $109.08

Cooperatives
Other

L. $3,101,115 19,47 3,490 $0.16 17,750 $174.71
Municipals
Total $144,554,140 648,163,209 $0.22 590,801 $244.67

Source: Minnesota Office of Energy Security, Minnesota Conservation Improvement Program
Energy and Carbon Dioxide Savings Report for 2008-2009



Impact of MN’s CIP

Residential Electricity Sales as a
Percent of Total Sales

Great River Energy
Minnesota Power
Minnkota Power Cooperative

Otter Tail Power

Southern MN Municipal Power Agency |

Xcel Energy |

() 10% 20% 30% 40% 50% 60% 70%

Sources: Utility Integrated Resource Plan filings before the Minnesota
Public Utilities Commission.






Other perspectives on costs/benefits
T

O What proponents of green energy mandates are saying

O Green energy mandates will spur job growth.

= Roger Bedzek, American Solar Energy Society, Renewable Energy
and Energy Efficiency: Economic Drivers for the 215 Century (2007).

= United Nations Environment Programme, Green Jobs: Towards Decent
Work in a Sustainable, Low Carbon World (2008).

= U.S. Conference of Mayors, U.S. Metro Economies: Current and
Potential Green Jobs in the U.S. Economy (2008).

= Center for American Progress, Green Recovery: A Program to Create
Jobs and Start Building a Low-Carbon Economy (2008).

= The Pew Charitable Trusts, The Clean Energy Economy: Repowering
Jobs, Businesses and Investments Across America (June 2009).

= Brookings Institute, Sizing the Clean Economy: A National and
Regional Clean Jobs Assessment (2011).



Other perspectives on costs/benefits
T

O Green energy mandates will substantially reduce carbon emissions, as
well as criteria pollutants.

= Studies reviewed by the CBO estimate carbon reductions between 5 and 14
percent.

O Green energy mandates will not cause a substantial rate increase in

rates and can even result in energy savings.

= American Wind Energy Association cites an EIA study as evidence that a 25%
RES by 2025 can net $2 billion in savings for U.S. consumers. AWEA also
cites a Union of Concerned.

= Think Progress cites the CBO as evidence that rate increases will be
“extremely small.”

= Fresh Energy cites recent Xcel testimony before the PUC, claiming recent bids
for new wind power contracts matched the price of natural gas. They also
Minnesota Power filings, claiming they show the Bison 2 wind farm will cost
the same as their ND coal plant.



Other perspectives on costs /benefits

“There’s a common myth perpetrated by the anti-clean energy
crowd that renewable energy standards and carbon-reduction

polices will make energy costs skyrocket and derail the economy.
But experience proves exactly the opposite.”

-- Stephen Lacey, Think Progress Blog, June 1, 2011



The need for more meaningful and actionable

cost /benefit information



The need for more meaningful and

actionable cost/benefit information
4

O Meaningful and actionable cost/benefit information is essential to
understanding the impact of Minnesota’s RES and CIP.

O From the beginning, Minnesota’s RES and CIP requirements did not
receive an adequate amount of scrutiny. The 2006 Minnesota Wind
Integration Study was the only serious research leading up to the
Next Generation Energy Act. However, it only addressed one small
part of the cost equation—the cost impact of the operational effects
of the variability and uncertainty of wind. Costs of capital
investment, transmission, and O&M were not part of the study.

O Since the NGEA of 2007 passed, there has not been a coordinated
effort to study the impact of integrating wind into the electricity grid

O Information on the RES and the CIP is never presented in a
meaningful or understandable format for ratepayers. The
information that is presented is incomplete and, as such, misleading.
Certain CIP is especially open to question.



The need for more meaningful and

actionable cost/benefit information
4

O MN’s RES was amended in the 2011 legislative
session to require utilities to estimate the rate
impact of the RES by October. Estimates must also
be submitted in each integrated resource plan or
plan modification.



Conclusion: Why we must care about the cost

impact of Minnesota’s green energy policies




Conclusion
S

O Energy costs are growing burden on families. U.S. families at all
points on the income scale are spending a larger portion of their
budgets on energy that they were a decade ago.

O Energy costs are a growing burden on businesses. National
Federation of Independent Business surveys showed that electricity
rates are the 9™ most pressing problem for small business owners in
2008 compared to 19" in 2000. Energy costs except electricity was
the 2"¥ most pressing problem in 2008 compared to 10" in 2000.

O To retain jobs and remain competitive, Minnesota needs affordable
energy. Minnesota does not compete well against other states in
terms of business costs according to the Milkin Institute and Moody'’s
Economy.com



Conclusion
S

O Though electricity prices remain competitive, this
competitive advantage is slipping.

O Uncompetitive electricity rates may already be
deterring business development in MN.

O Example: In 2008, Novozymes—a manufacturer of
enzymes for making ethanol—chose to locate a new
plant in Blair, Nebraska versus Albert Lea, MN. The
Albert Lea Tribune reported that “Blair had a big
advantage if the company’s decision came down to
electrical rates.”
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